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We are of opinion, therefore, that the decree of the Circuit Court 
dismissing the bill brought by Williams, who, as we have seen, had no 
lien of any kind against the property which he sought to charge, 
but who came into a court of equity to enforce a simple contract, was 
clearly right, and that it also must be affirmed. Affirmed. 

By Associate Editor. — The principle established in the latter part of the 
foregoing decision, that a court of equity will not assume jurisdiction merely to 
enforce a purely legal claim against a trust estate, was decided in Armstrong v. 
Pitts, 13 Gratt. 235. In that case creditors at large filed a bill against the trustee 
and ci"ttm que trust (who was sui juris) to enforce purely legal claims against the trust 
estate. It was held that their remedy at law was plain, and that a court of equity 
was without jurisdiction. In Skeppards v. Turpin, 3 Gratt. 373, the converse of the 
proposition is illustrated, viz., that a court of equity will not entertain jurisdic- 
tion of a bill either by a trustee or the cestui que trust, to recover the trust property, 
where an action at law will accomplish the purpose. 

On the other hand, the doctrine of the principal case is directly opposed to 
Salamone v. KeUey, 80 Va. 86, where one of the chief grounds upon which equita- 
ble jurisdiction was upheld, was that "over every case involving the liability of 
trustees as such, and of trust estates, a court of equity has jurisdiction" — pp. 98- 
99. This decision was based upon a quotation (made obiter, but with apparent ap- 
proval) by the court in Huff v. Thrash, 75 Va. 546, of Chief Justice Marshall's 
dictum in Fowle v. Lowrason, 5 Pet. 495, that "in all cases where a trustee is a 
party, the jurisdiction of a court of equity is undoubted " ; and upon a loose state- 
ment, in Zetelle v. Myers, 19 Gratt., 62, 65, that " it is a general rule that an action 
at law cannot be maintained against a trustee to recover money due from him in 
that character" — meaning, of course-, by the cestui que trust, whose rights are 
equitable and not cognizable in a court of law, unless otherwise provided by 
statute. Quere if a cestui que trust cannot maintain an action at law against the 
trustee, under sec. 2415 of Code of 1887 ? W. M. L. 



Chapman v. Chapman and others.* 

Virginia Court of Appeals : At Richmond. 

(April 25, 1895.) 

Adverse Possession — Vendor and vendee. A purchaser who has paid all of 
the purchase money and entered into possession, but who has not obtained the 
legal title of his vendor, does not hold adversely to his vendor, but in subor- 
ordination to and under the protection of the title of his vendor, and no 
length of time is sufficient for such possession to ripen silently into a title by 
adverse possession. Adverse possession is not the mere holding over against 
the will of the party from whom the possession is obtained. It is the holding 
by a claim of tide, adverse to another's title, that constitutes adverse possession. 
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2. Adverse Possession — Vendor and vendee — disclaimer — limitation. Before ad- 

verse possession can arise between a vendor and his vendee, or between the 
grantee of the vendor and such vendee, where the vendor has retained the title, 
and before the statute of limitations will commence to run, the vendee must 
have dissovered the privity of title between them by the assertion of an ad- 
verse right, and must openly and continuously disclaim the title of his vendor ; 
and such disclaimer must be clearly brought home to the knowledge of the 
vendor or his grantee. 

3. Trustees — Bona fide purchaser — possession is notice. Trustees under a deed of 

trust to secure antecedent debts are purchasers for value. But whether they 
are bona fide purchasers without notice depends on the facts of the case. The 
open and peaceable possession of land under a claim of right is notice to all 
the world of the right or claim of the person in possession ; and when one 
buys land in the possession of another than his vendor or grantor, he is bound 
to take notice of such possession and of all that it imports. Such notice is 
the same, in effect, as the notice which is imputed by the recording acts. A 
subsequent purchaser of such land is affected with notice of whatever claim 
or interest the person in possession has, and which an inquiry into the posses- 
sion would have revealed. 

4. Adverse Possession — Notice — continuous possession. Open, peaceable, and ex- 

clusive possession of lands by another than the grantor, at the time they are 
conveyed to trustees, is notice of the right or claim of the person in posses- 
sion. But the actual possession need not have been continuous and unbroken. 
The vital question is, was he in possession under a claim of right at the time 
the lands were conveyed to the trustees ? 

5. Trustees — Joint trustees — notice to one notice to all — bona fide purchasers. Where 

property is conveyed to two or more trustees jointly to secure debts, the es- 
tate they take is joint and inseverable, their title joint and indivisible. Hence, 
notice to one of such trustees is notice to all. There can be no such thing as 
a purchase partly bona fide. 

6. Chancery Practice — Ansvjer of one of two joint trustees — notice. On a bill 

filed against two trustees charging notice to one, the trustee charged with no- 
tice filed no answer to the bill, though his co-trustee did, denying the allega- 
tions of the bill. The effect of this answer was merely to present an issue 
and throw the burden of proof on the complainant. It could have no further 
weight. 

Appeal from a decree of the Circuit Court of Madison county, ren- 
dered September 26, 1891, in a suit in chancery wherein the appellant 
was the complainant and the appellees the defendants. Reversed. 

This was a bill filed to enjoin the sale of two tracts of land claimed 
by the complainant. The facts sufficiently appear in the opinion of 
the Court. 

J. Catlett Gibson, for appellant. 

James Hay and T. C. Gordon, for appellees. 
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Riely, J., delivered the opinion of the Court. 

This is a controversy between the owner of the equitable title and 
the holders of the legal title to certain lands. Both claim under the 
same vendor. 

The appellant, Bernard T. Chapman, claims the lands by right of 
purchase, the payment of all the purchase money, and the delivery to 
him of the possession in pursuance of his purchase, although the title 
to the lands has never been conveyed to him. 

Long after he had acquired the said lands, his father, Thomas W. 
Chapman, from whom he claims, and in whom was the legal title, 
conveyed them, along with other lands belonging to him, to James 
Hay and Thomas A. Chapman, in trust to secure his creditors; and 
the trustees claim the lands in possession of the appellant as bona fide 
purchasers for value, without notice of any right in him to them. 

The appellant bases his right to hold the lands on several grounds. 

The first ground on which he relies is that of adverse possession un- 
der claim of title for more than fifteen years, the period of the statutory 
bar. This pretension, under the circumstances of this case, cannot be 
sustained. He purchased one part of the lands of his father in the 
year 1870, and acquired the other part in the year 1874, and took 
possession of each parcel at the time of the purchase, or very soon 
thereafter. He entered into possession of both parcels under his con- 
tracts of purchase. By such purchase, and the payment of the entire 
purchase money, he acquired the full equitable title, but such equitable 
title was derived from his vendor, who retained the legal title for future 
conveyance. In such case the vendee cannot be said to hold adversely 
to his vendor. Clarke v. McClure, 10 Gratt. 305; Oreigh's Heirs v. 
Henson, lb. 231; Nowlin v. Reynolds, 25 Gratt. 137. He holds in 
subordination to and under the protection of the title of his vendor, 
and no length of time is sufficient for such possession to ripen silently 
into a title by adverse possession. Such possession is in privity with 
and in subserviency to the legal title of his vendor, and he is not al- 
lowed to impeach or assail it. As was said by President Tucker in 
Williams v. Snidow, 4 Leigh 14, 20: 'Adverse possession is not the 
mere holding over against the will of the party from whom you obtain 
the possession. It is the holding by claim of title, adverse to another's 
title, that constitutes adverse possession." 

Before adverse possession can arise between a vendor and his vendee, 
or between the grantee of the vendor and such vendee, where the 
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vendor has retained the title, and the statute of limitations commences 
to run, the vendee must have dissevered the privity of title between 
them by the assertion of an adverse right, and openly and continuously 
disclaim the title of his vendor, and such disclaimer be clearly brought 
home to the knowledge of the vendor or his grantee. Oreekmur v. 
Oreehmur, 75 Va. 430, 436; Whithek v. Johnson, 87 Va. 323, 327. 
There has been no disavowal by the appellant of the title of his ven- 
dor, and the claim of adverse possession cannot avail him. 

The next and main ground upon which the appellant relies is that 
the trustees are not bona fide purchasers for value without notice. 
They are unquestionably, under many decisions of this court, pur- 
chasers for value. Evans v. Greenhow, 15 Gratt. 153; Wiekham & 
Ooshorn v. Lewis, Martin & Co., 13 Gratt. 427; Exchange Bank v. 
Knox, 19 Gratt. 739; Shwrtz v. Johnson, 28 Gratt. 657, 667; Cam- 
mack v. Soran, 30 Gratt. 292; Williams v. Lord & Robinson, 75 Va. 
404; Witzv. Osborn, 83 Va. 230. 

Are they bona fide purchasers without notice? The open and peace- 
able possession of land under a claim of right is notice to all the world 
of the right or claim of the person in possession; and, where one buys 
land in the possession of another than his vendor or grantor, he is 
bound to take notice of such possession and all that it imports. . This 
is, we think, the rule to be deduced from the authorities. It is the 
duty of a purchaser to inquire into the fact of the possession, and he 
will be affected with knowledge of whatever right or interest the party 
in possession may have in the land which such inquiry would have dis- 
closed. The rule has its foundation in the good faith of the purchaser. 
If he make the inquiry, he would acquire knowledge of whatever 
right or claim, if any, the person in possession may have; and if upon 
inquiry he receives information of any right or interest of such person 
in the land, it would be mala fides to attempt to deprive him of it. 
So, if he fail to make inquiry, he has not discharged the duty which 
good faith imposed on him; and whatever knowledge he might have 
acquired by means of an inquiry duly and reasonably prosecuted the 
law imputes to him. The purchaser is therefore charged with notice 
of the possession, and of whatever right, interest, or claim the person 
in possession may have, when the party from whom he buys is not the 
person in possession of the land. 

Such notice is the same in effect as the notice which is imputed by 
the recording or registry acts. One may purchase land to which an- 
other than his vendor has a deed of conveyance, or upon which he has 
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a mortgage duly recorded according to the statute for the recordation 
of deeds, but of which the purchaser knows nothing, yet he will be 
as conclusively charged with notice of such conveyance or mortgage as 
if he had examined the record and inspected the deed. He is required 
for his own protection to examine the records, and the law imputes to 
him all that such examination would have disclosed. Actual, notorious 
and exclusive possession of land takes the place of the recordation of 
the instrument of title; and a subsequent purchaser of land in posses- 
sion of one who is not his vendor is affected with notice of whatever 
claim or interest the person in possession has, and which an inquiry 
into the possession would have revealed. He is not permitted to dis- 
pute such right or interest unless he has made the inquiry which 
equity and good conscience impose on him, and such inquiry, duly 
prosecuted, has failed to reveal any right or interest in the tenant in 
possession. This is the established doctrine both in England and in 
this country. 

In the case of Holmes v. Powell that eminent jurist, Lord Justice 
Knight Bruce, said: "I apprehend that by the law of England, when 
a man is of right and de facto in the possession of a corporeal heredita- 
ment, he is entitled to impute knowledge of that possession to all who 
deal for any interest in the property, conflicting or inconsistent with the 
title or alleged title under which he is in possession, or which he has a 
right to connect with his possession of the property. It is equally a 
part of the law of the country, as I understand it, that a man who 
knows, or cannot be heard to deny that he knows, another to be in 
possession of a certain property, cannot for any civil purpose, as 
against him at least, be heard to deny having thereby notice of the 
title or alleged title under which or in respect of which the former is 
or claims to be in that possession." 8 De Gex, M. & G. 579. 

The same general rule, based upon the same motives and reasons, is 
said by Pomeroy, in his work on Equity Jurisprudence, to be estab- 
lished in the United States by a very great number of decisions. See 
2 Pom. Eq. Jur., Sec. 614, and the cases cited in the note thereto in 
support of the text. The rule was recognized by this court in Borer 
Iron Co. v. Trout, 83 Va. 397, 419. 

The doctrine has also recently been upheld by the Court of Appeals 
of New York, in its fullest extent, in the case of Phelan v. Brady, 119 
N. Y. 587. Phelan lent to one John Murphy the sum of $2,000, 
and took from him a mortgage on a tenement building or block con- 
taining forty-three rooms or apartments, then occupied by twenty dif- 
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ferent occupants or families, as tenants from month to month, except 
that three of the apartments were occupied by Margaret Brady and 
her husband, who kept a liquor store in a part of the building, and 
occupied two living rooms in the rear of the store. The wife claimed 
to be owner of the premises, and collected rents from the other tenants. 
Murphy had a perfect record title to the premises at the time Phelan 
lent to him the money and Murphy executed the mortgage to secure 
it; but he had never, in fact, any interest in the property, had never 
paid anything for it, was not in possession, and before the execution of 
the mortgage had conveyed it by deed to Mrs. Brady, who was the 
real owner. Her deed, however, was not recorded until several weTeks 
after the recordation of the mortgage. 

Phelan had ho notice, at the time he made the loan to Murphy and 
took the mortgage, of any title to the premises in Mrs. Brady, or of 
any claim on her part to be the owner; but she was in the actual pos- 
session of the premises under a perfectly valid but unrecorded deed. 
In a contest between her and the mortgagee, Phelan, the court said : 
"Her title must therefore prevail as against the plaintiff. It matters 
not, so far as Mrs. Brady is concerned, that the plaintiff in good faith 
advanced his money upon an apparently perfect record title of the de- 
fendant, John E. Murphy. Nor is it of any consequence, so far as this 
question is concerned, whether the plaintiff was in fact ignorant of any 
right or claim of Mrs. Brady to the premises. It is enough that she 
was in possession under her deed and the contract of purchase, as that 
fact operated in law as notice to the plaintiff of all her rights. It may 
be true, as has been argued by the plaintiff's counsel, that when a 
party takes a conveyance of property situated as this was, occupied by 
numerous tenants, it would be inconvenient and difficult for him to 
ascertain the rights or interests that are claimed by all or any of them. 
But this circumstance cannot change the rule. Actual possession of 
real estate is sufficient notice to a person proposing to take a mortgage 
on the property, and to all the world, of the existence of any right 
which the person in possession is able to establish." 

It was argued in Edwards v. Thompson, 71 N. C. 177, where the 
purchaser was a resident of South Carolina, and bought land in North 
Carolina, that the question of notice of an equity in derogation of the 
vendor's right to sell was exclusively one of fact, and that, in order to 
be fixed upon the purchaser, it must be shown either that he had no- 
tice in fact, or else willfully or imprudently omitted to inquire when 
the means of inquiry were in his reach. "We do not think," said 
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the court, "this is the true principle. On policy, the law avoids such 
minute and uncertain inquiries. It says that if a contract of sale he 
registered it is conclusive of notice, notwithstanding the purchaser 
lived in another State, and did not, in fact, search the register's books. 
1 Story, Eq. Jur. sec. 403. And on the same principle it follows 
that open, notorious and exclusive possession in a person other than his 
vendor, is a fact of which a purchaser must inform himself, and he is 
conclusively presumed to have done so." 

It appears from the record that Thomas W. Chapman, for the pur- 
pose of raising the money to pay a pressing debt, on February 24, 
1870, sold certain portions of his real estate to his sons, James C, 
Thomas A., and Bernard T. Chapman. Each was to pay $500 for 
the land he got, and this was done, they having borrowed the money 
for the purpose. The parcel of land bought by Thomas and Bernard 
was principally mountain land, and at first was held by them jointly. 

In 1874 Thomas W. Chapman agreed to buy for his sons Thomas 
and Bernard the tract of land called the " Yowell Land," which ad- 
joined the land he had sold to them, but he did so in his own name. 
He retained about fifteen acres, to straighten his own lines, for which 
he allowed and paid $75, and they took possession of the residue of 
the tract, and paid the balance of the purchase money. 

Thomas and Bernard afterwards divided the lands between them- 
selves so as to tjirow the share of each into one body, by which division 
Bernard acquired all of the Yowell land except the fifteen acres re- 
tained by their father, and Thomas received about eighty or ninety 
acres of Bernard's part of the mountain land. 

Subsequently, Thomas W. Chapman conveyed to his sons James C. 
and Thomas A. Chapman the lands they were respectively entitled to, 
but failed to make a deed to his son Bernard for his land; and on Sep- 
tember 19, 1888, conveyed, among other property, 820 acres of the 
land on Quaker Run, in Madison county, which included Bernard's 
part of the mountain land, and the whole of the Yowell land, to James 
Hay and Thomas A. Chapman, in trust to secure his creditors. 

It is shown that Bernard took possession and control of his part of 
the mountain land in 1870, and of the Yowell land in 1874, as the 
owner thereof, in accordance with his purchase. He did not reside on 
the mountain land, as the house thereon had been burned, but in De- 
cember, 1874, after the purchase of the Yowell land, he moved into 
the dwelling house on it, and lived there with his wife and children, 
exercising acts of ownership over all of said lands, until the year 1881, 



202 VIRGINIA LAW REGISTER. [July, 

when, his wife having died, leaving several small children, upon the 
advice of his brother, Thomas A. Chapman, he moved back to his 
father's home. During the years 1875 to 1881 he made valuable im- 
provements upon the lands. He enlarged the dwelling house by the 
addition of several rooms, and otherwise improved it. He erected a 
tenant's house, a large barn, a corn house, and made other improve- 
ments, at a total cost of about $1,200. 

After the death of his wife, and his removal with his children to 
his father's home, he rented out his lands to his father for several 
years, and worked for him for wages. In December, 1887, having in 
the meantime remarried, he moved back, and again took actual pos- 
session of his lands, and has ever since resided on them. 

It thus appears that he was the full equitable owner of the lands by 
purchase and the payment of the entire purchase money, and was in 
open, peaceable and exclusive possession of them at the time they were 
conveyed by his father to said trustees. Of this equitable estate the 
trustees were charged with notice. If they had made due inquiry, 
which his possession made it their duty to do, they would have learned 
the facts upon which his right of possession was based, and knowledge 
thereof is by the law imputed to them. They are not, therefore, bona 
fide purchasers without notice, and the appellant is entitled to hold the 
lands against them. 

Stress was laid by the counsel for the appellees upon the absence of 
Bernard Chapman from the lands between 1881 and December, 1887. 
The fact of his absence, under the circumstances, does not alter the 
result. In reply to the argument of abandonment made in the case of 
Holmes v. Powell, supra, it was said: "But possession of a corporeal 
hereditament, to be effectual, need not be continually visible or without 
cessation actively asserted. If a man has once received rightful and 
actual possession of land, he may go to any distance from it without 
authorizing any servant or agent or other person to enter upon it or 
look after it, may leave it for years uncultivated and unused, may set 
no mark of ownership upon it, and his possession may nevertheless still 
continue; at least, unless his conduct afford evidence of intentional 
abandonment, which such conduct as I have mentioned would not 
necessarily do. ' ' 

There is no evidence here of intentional abandonment or surrender 
of his right to the lands. Although he did not reside on them during 
the period mentioned above, he nevertheless exercised the right of 
ownership over them by renting them out to his father. And, besides, 
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the vital question is, was he in possession of the lands under a claim 
of right at the time they were conveyed to the trustees ? 2 Pom. Eq. 
Jur. section 622. Of this the evidence admits of no doubt. 

Thomas A. Chapman was not only affected with constructive notice 
of the right of Bernard Chapman by reason of the latter' s possession 
of the lands, but the record discloses that he had that which was 
superior to notice, and which notice was intended to supply. He 
had knowledge. He knew that he and Bernard had jointly pur- 
chased their lands of their father and divided the same between 
them. He knew that Bernard, as well as he, had paid for its 
part. He knew that Bernard had entered into possession of it un- 
der his contract of purchase, had put valuable improvements upon 
it, and was the real equitable owner. And he knew that he was in 
possession and living upon the lands when the deed of trust was ex- 
ecuted. What was the effect of his knowledge on the title of himself 
and his co-trustee under the deed of trust ? Did it make them both 
purchasers with notice ? The conveyance was to them jointly. The 
particular estate they took was joint and inseverable; the title joint 
and indivisible. To be bona fide purchasers without notice, they must 
be wholly so. There can be no such thing as a purchase partly bona 
fide. If tainted in part, the whole is infected. Consequently, notice 
to one of two or more trustees is notice to all. Le Neve v. Le Neve, 

2 White & T. Lead. Cas. Eq. pt. 1, p. 109; Smith v. Smith, 2 Cromp. 
& M. 230; Meux v. Bell, 1 Hare, 73; Willes v. Greenhill, 4 De Gex, 
F. & J. 147, 150; Bank v. Davis, 2 Hill, 453, 464; Myers v. Ross, 

3 Head, 59; 2 Pom. Eq. Jur. sec. 667; Lewin on Trusts, 609-612. 
It was claimed by counsel for the appellees, upon the authority of 

Morrison v. Bausemer, 32 Gratt. 225, and Johnson's Ex'r v. National 
Ex. Bank, 33 Gratt. 473, that such knowledge must have been present 
to the mind of Thomas A. Chapman at the time the deed of trust was 
executed, in order to affect the title in him and his co-trustee, and fix 
notice of the prior incumbrance upon the beneficiaries of the trust. 

In the case at bar the bill expressly charges that Thomas A. Chap- 
man had "at all times" actual notice of Bernard Chapman's claim 
and right to the land. He filed no answer to the bill, though his co- 
trustee did, denying the allegations of the bill. He did not claim to 
have, nor does it appear that he could have had, personal knowledge 
of the facts relating to the claim of Bernard Chapman to the land. 
The effect of his answer was, therefore, merely to present an issue and 
throw the burden of proof on the complainant. It could have no 
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further weight. It is not required in such case that the denial of the 
answer shall be overcome by the testimony of two witnesses, or the 
testimony of one witness accompanied by strong corroborating circum- 
stances. Dutilh v. Coursault, 5 Cranch, C. C. 349 ; Lawrence v. Law- 
rence, 21 N. J. Eq. 319; Pennington v. Oittings, 2 Gill & J. 208; 
Deimelv. Brown, 136 111. 506; LaMomus v. Garman, 3 Del. Ch. 232; 
Watson v. Palmer, 5 Aik. 501; Combs v. Boswell, 1 Dana 473; 1 
Daniell, Ch. Prac. 846, and note thereto; 1 Enc. PI. & Prac. 947, 
and cases there cited. Thomas A. Chapman testified in the cause, and 
it abundantly appears from his deposition that the facts relating to 
Bernard Chapman's right to the land were distinctly remembered by 
him; and, from all the circumstances, we cannot doubt but that such 
was the case. 

For the foregoing reasons, the decree of the Circuit Court of Madi- 
son county must be reversed. 

The beneficiaries under the deed of trust were not made parties to 
the suit, and it is proper to add that it is not intended that they should, 
as they could not, be concluded by this decision. The court below 
passed directly on and adversely to the right of Bernard Chapman to 
the lands, and this was the subject of the appeal here. The counsel 
for the appellees made no objection for the want of proper parties, and 
the appellant, who was the plaintiff in the court below, could not com- 
plain of his own omission. Under these- circumstances, and for the 
reason that counsel seemed to desire that we do so, we have proceeded, 
in the absence of the beneficiaries as parties, to consider and pass upon 
the legal questions involved in the appeal. Reversed. 

By Associate Editor. — The principle that a purchaser of real estate, though 
acting in good faith, cannot rely upon the title as it appears of record, but must 
take notice of the claims of third persons who are in possession of the property 
(whether he knows of such possession or not), first suggested by our Court of 
Appeals in Borer Iron Co. v. Trout, 83 Va. 397, and by the foregoing decision 
firmly established as a canon of our law of real estate, is of more than passing 
importance. The famous case of Floyd v. Harding, 28 Gratt. 401, now happily 
abolished, established an important exception to the recordation acts, as against 
creditors of the grantor, in favor of the vendee who, under certain circumstances, 
had not protected himself by a properly recorded title. So this case establishes 
another exception of equal importance, in favor of a vendee similarly situated, 
as against subsequent purchasers. 

Hereafter, counsel in Virginia who approve titles to real estate without inquiry 
from the person or persons in possession as to whether they have not an unrecorded 
claim to the property, will be chargeable with gross dereliction of duty. As 
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suggested in the opinion, one who purchases or lends money upon a large tract or 
building occupied by many tenants, must, in spite of the inconvenience, make 
the inquiry of every tenant. The principle has met with the very general ap- 
proval of the courts, but has been to a large extent overlooked in practice in 
Virginia. It will be found discussed at 'ength in the following additional author- 
ities: Knox v. Thompson, 1 Littell (Ky.) 350 — s. c. 13 Am. Dec. 246, and note; 
Tutile v. Jackson, 6 Wend. 213 — a. c. 21 Am. Dec. 306, and note; Moore v. Pierson, 
6 Iowa, 279—s. c 71 Am. Dec. 408, and note; Smith v. Yvle, 31 Cal. 180—8. c. 89 
Am. Dec. 167, and note; Riley v. Quigley, 50 111. 304 — s. c. 99 Am. Dec. 516, and 
note ; Wilkins v. Bevier, 42 Minn. 213 — 8. c 19 Am. St. Rep. 238, and note. 

While it is not our purpose to question the decision, we cannot but regret the 
inconvenience and uncertainty, not to say the injustice, which must result from 
the principle which it establishes. And since the legislature, by the abolition of 
the even more equitable doctrine of Floyd v. Harding, has signified its preference for 
general public convenience and for harmony in the recordation acts over the 
equities of careless individual purchasers, so we are almost prepared to hope that 
it will likewise deal with the principle here enunciated. If, in this country, pos- 
session of real estate were (in fact, howsoever it may be in law) prima facie 
evidence of ownership, then the equity of the negligent first purchaser, in pos- 
session, would outweigh that of the subsequent purchaser who knew of such pos- 
session. But in Virginia, under our rigorous statutes of registration, bare posses- 
sion of real estate, with no hint of a claim on the records, does not in fact suggest 
ownership. On the contrary, to our mind, silence of the record raises a most 
potent presumption against it. Probably one-half (and in the cities a very much 
larger proportion) of the real estate in Virginia is not occupied by the owner, but 
by lessees for longer or shorter terms. It is a matter of common knowledge that 
not one owner in a thousand relies upon his possession and neglects to record the 
evidence of his title. If any presumption can be said to be established by the 
common course of affairs and the practically universal custom of our people, it is 
that possession without a recorded title means no title — except such transient in- 
terests for years as are not required to be recorded. As most men have two eyes, 
prima facie every man has two eyes; and as most tenants in possession, without 
recorded title, have but a transient interest, prima facie every such tenancy is 
transient. To convict a purchaser, therefore, of bad faith, who is misled by the 
records, and who 'either does not know of the possession, or else has presumed 
that it is what it appears to be, transient — and to postpone him to the inexcusably 
negligent first purchaser, is scarcely in keeping with equitable principles. 

We believe that justice, public convenience, the prevention of fraud, and the 
wise policy of our registration acts would be subserved by a statute which will 
secure priority to the subsequent purchaser in such case, unless he be guilty of 
bad faith in fact. And he would be guilty of bad faith if he knew of the posses- 
sion and was cognizant of other facts in connection with it, sufficient to put a 
reasonable man on his guard. We readily admit that he must not be allowed to 
shut his eyes to anything which suggests an equity in third persons. Our point 
is that possession alone — or even where knowledge of it is brought home to the 
second purchaser — should not per ee answer all the purposes of recordation, as to 
subsequent purchasers. 

In England,, whence this doctrine comes originally, there are.no general re- 
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cordation laws ; and hence the courts are constrained to imply notice upon slight 
grounds, in order to avoid the frauds and injustice which result from the want of 
such laws. But our own statutes ppint out in plain terms how owners of real 
estate may be secure in their titles, and one who neglects these simple but sure 
methods should not be a favored suitor in a court of equity, and should be post- 
poned to a subsequent purchaser who has relied upon the protection of the statute, 
and who is only in default by a fiction of law, which, as we humbly conceive, has 
no foundation in fact. 

The case of Clark v. Ward, 12 Gratt. 440, affords another apparent exception 
to the general law of registration. There a deed of trust on personal property 
for the benefit of creditors was not recorded, though the property was delivered 
to the trustee in pursuance of the deed. It was held that delivery to the trustee 
was a valid transfer of the property, and protected it against the demands of 
creditors who had not acquired liens prior to the transfer. In other words, the 
transfer was a valid pledge. W. M, L. 



Clendenning v. Conrad.* 
Virginia Court of Appeals : At Richmond. 
(April 25, 1895.) 
Absent: Keith, P.f 

1. Guardian and Ward — Removal of effects of ward out of State — ex parte appli- 

cation — notice. The ex parte application of a foreign guardian, under sections 
2629 and 2630 of the Code, for the removal of the effects of his ward out of 
the State, is a separate and distinct proceeding from a suit by a creditor to 
administer the assets of the estate of the ward's deceased ancestor. The ob- 
ject of the notice required by the section is to enable parties to be affected by 
such removal to appear and protect their interests, and, if need be, prevent 
the removal. 

2. Chancery Practice — Amendment or alteration of decree during the term. Until 

the Court adjourns for the term, no one, unless expressly authorized to do so, 
can act under a decree or judgment entered at that term, except at his peril. 
During the term all the proceedings are in the breast of the Court, and under 
its control, and liable to be stricken out, altered or amended during the term, 
and that without notice to the parties. Parties to the suit are conclusively 
presumed to have known any modification made at a subsequent day of the 
term of a decree entered at a former day. 

3. Chancery Practice — Petition by party or receiver. A party in interest, or a 

receiver, may file his petition in a suit in which he is such party, or was ap- 
pointed receiver, in order to bring to the attention of the Court facts affecting 
his interest, and to ask the Court to protect such interest. 

* Reported by M. F. Burks, state Reporter. 

1 3 odge Keith decided the case In the Court below 



